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J U D G M E N T 

 

1. The instant appeal u/s 374 of Cr.P.C. has been preferred by  Sri Arun 

Kumar Sharma (hereinafter referred to as the „appellant‟) against the judgment 

dated 24.9.2007 passed by the Learned Judicial Magistrate First Class, Sonitpur, 

Tezpur in C.R. Case No. 18 of 2005 whereby the appellant has been sentenced to 

(i) pay compensation of Rs.2,50,000/- to the complainant Sri Sampatmal Dudheria 

and in default to undergo RI for 3 years and also to (ii) pay a fine of Rs.5000/- and 

in default to undergo R.I. for 3 months. 

2. Facts of the case, as unfolded in the trial are that one Sri Manoj Kr 

Dudheria lodged a complaint as attorney holder of Sri Sampatmal Dudheria u/s 

138 of the Negotiable Instruments Act, 1881 read with section 142 of the 
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Negotiable Instruments Act 1881stating, inter alia, that on being requested by Sri 

Arun Kr Sharma (Appellant), the Respondent No.2 extended a loan of Rs. 2 Lakh 

to the Appellant. Pursuant to the same, the Respondent No.2 issued an account 

payee cheque bearing No. 978342 dated 13.10.2004 for the amount of Rs. 2 Lakh 

drawn on The Nainital Bank Ltd, National Victor Public School, I.P Extension, 

Delhi-110082. On 9.11.2004 the said cheque was presented by the Respondent in 

his Account maintained in Central Bank of India , Tezpur Branch. However the 

said cheque was returned unpaid vide Memo dated 10.11.2004 showing the reason 

for return of cheque as “Account closed”. The said information was received by 

the Respondent No.2 on 4.12.2004 and legal notice u/s 138 of the N.I. Act was 

issued to the Appellant demanding payment of the amount but the same was 

returned un-served on 7.1.2005 as the establishment of the accused remained 

under lock and key. It has been stated that the said notice was sent by registered 

post and at the correct address as confirmed by the Banker of the Appellant. 

3. Pursuant to the CR Case No.18 of 2005 being instituted by the 

Respondent on the aforesaid facts, the Appellant entered appearance and contested 

the same. In support of his complaint, the Respondent adduced evidence of two 

witnesses, namely Sri Sampat Mal Dudheria and Sri Manoj Kumar Dudheria.  

4.    PW 1, Sri Sampat Mal Dudheria in his evidence stated that the appellant 

was known to him since his son, Manoj had business relations with the Appellant. 

On being requested by the Appellant to help him tide over personal financial 

difficulties, he gave a loan of Rs.2,00,000/- by way of cash. It has been stated that 

he can say that cash was advanced by him to the Appellant on 13.08.2004 since 

the Appellant had issued a cheque bearing a date exactly two months thereafter. 

The Respondent further deposed with regard to the dishonor of cheque and the 

consequent filing of the instant case. PW 1 exhibited Original Cheque bearing No. 

978342 dated 13.10.2004 as Ext 1 wherein Exbt 1(i) and 1(ii) are the signatures of 

the Appellant, Ext-2 the cheque returning memo dated 10.11.2004 of The Nainital 

Bank Ltd, Legal notice dated 16.12.2004 as Ext 3, postal receipt as Ext 4, Letter of 

The Nainital Bank Ltd confirming the address of the appellant as Ext 5, Original 

unserved returned envelop along with AD card as Ext 6 and General Power of 

Attorney as Ext 7.  

 In his cross examination, PW 1 stated that his son (PW 2) was the owner 

of City Centre , Tezpur and he had a business relation with Sona Business Pvt Ltd. 

Sri K.C Gupta , partner of Sona Business used to visit Tezpur for business 
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purposes. PW 1 further stated that they got introduced to the Appellant when the 

Appellant visited the City Centre shop along with Sri K.C Gupta. PW 1 further 

stated that on 13.8.2004 he had given Rs. 2 lakh to the Appellant and on the same 

day and time, the Respondent had given him Ext 1 cheque. The cash was advanced 

by PW 1 and the cheque was handed over by the Appellant simultaneously there 

and then. PW 1 further stated that he still had good relation with Sri K C Gupta. 

He further stated that he did not know who filled up the details in the cheque. He 

further stated that he did not know whether the Appellant had filed a case against 

Sri K C Gupta in Delhi. He stated that he did not remember whether at the time of 

filing of the complaint case, he had instructed his son about the date when the 

transaction of cash and cheque had taken place. He denied the suggestion that a 

cheque leaf had been taken out by Sri K C Gupta from the cheque book of the 

Appellant which was in the possession of Sri K C Gupta and that the instant case 

had been falsely instituted by the Respondent in collusion with Sri K C Gupta. 

5. PW 2, Sri Manoj Kumar Dudheria deposed that he was the son and power 

of attorney holder of PW1 and had instituted the complaint case on being so 

authorized by this father/PW 1. He stated that on 13.8.2004 his father extended a 

loan of Rs.2 lakh to the Appellant and the Appellant gave Ext 1 cheque but since 

the same was dishonoured, PW 1 filed the complaint case. In cross examination, 

PW 2 stated that he had business relation with Sona Business Pvt Ltd and Sri K C 

Gupta was one of the owner‟s of the said company. He stated that he took the cash 

money from PW1 and gave the same to the Appellant and in return, the Appellant 

gave him a post dated cheque being Ext 1. PW 2 further stated that the Appellant 

filled up the details of the cheque in his presence. He categorically stated that the 

Appellant had given the cheque to him (PW2). He denied the suggestion that the 

signature was not done and other details of the cheque were not filled up on the 

same day.  He admitted that in the complaint petition (Ext Ka) he had not stated 

that he had taken the cash amount from his father and given it to the Appellant . 

He denied the suggestion that since the cheque book in question had not been 

issued by the Banker of the Appellant/accused, on the date on which the said 

cheque is said to have been issued (13.8.2004), the Appellant could not have 

issued Ext 1 on the said date. He denied the suggestion that false complaint case 

had been lodged by them, in collusion with Sri K C Gupta. 

6. PW 3, Sri Samir Kr Nandi Purkayastha, Sr Manager, Central Bank of 

India, Tezpur Branch proved the factum of return of the Cheque (Ext 1) by The 

Nainital Bank Ltd for the reason of closure of account of the drawer.  
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7. The Appellant adduced evidence of Sri Deoki Nandan Saxena, Assistant 

Manager, The Nainital Bank Limited, IP Extension, Delhi-92. DW 1 deposed that 

he had been authorized vide Ext A to depose in the complaint case and that he had 

been authorized to carry the original record of The Nainital Bank Ltd which 

showed issuance of cheque books. DW 1 further stated that on page 29 of the said 

register it was recorded that cheque Nos. 978341 to 978360 was issued to 

A.K.Sharma on 4.9.2004 against Account No.3387 and that Sri A.K.Sharma had 

received the said cheque book on  4.9.2004 by signing on the said register. DW 1 

exhibited certified copies of the relevant extract of the said Register as Ext B and 

B1 which was duly certified by Senior Manager of the Bank, Sri Sashirani Mishra. 

He also exhibited his signature as Ext B (3) in the original check book register 

where he had signed in the capacity of a “Passing Officer” . 

8. In cross examination, DW 1 admitted that The Nainital Bank Ltd has 

many branches and the same were scattered all over India. He further stated that 

one such branch was at Delhi, Gaziabad, Gurgaon and in Nainital. Every branch 

has its cheque issuance register. He stated that Ext B was issued by IP Extension 

Branch of The Nainital Bank Ltd, Delhi. He also stated that it was no where 

written in Ext B that the same belongs to the said branch. DW 1 stated that he was 

carrying the specimen signature of one A K Sharma and  Ext 8 was the certificate 

certifying the specimen signature of one Arun Kumar. He admitted that in Ext 8 

there was no seal of the Senior Manager of IP Extension Branch, The Nainital 

Bank Ltd. He admitted that though cheque book was issued to A K Sharma, his 

full name is not reflected in Ext B. He stated that Arun Kumar and Arun Kumar 

Sharma is the same person.  He stated that on 4.9.2004,  he was working as a 

“Passing Officer” in IP Extension Branch of The Nainital Bank Ltd and he used to 

pass cheques, make payments against cheques and withdrawal forms and issue 

cheque books. He denied the suggestion that he was not authorized to exhibit 

documents as was done by him in the complaint case.  

9. Learned Sr Counsel for the Appellant while reiterating the grounds of 

challenge in the Memo of Appeal submitted that there were inherent contradictions 

with regard to the disbursement of so called loan by the Respondent to the 

Appellant and in view of the same, it cannot be said that the Respondent has been 

able to establish that a legally enforceable debt was due from the Respondent to 

the Appellant more so in view of the fact that the Appellant had been able to 

successfully rebut the presumption of “consideration” as envisaged in law. Ld Sr 

Counsel further submitted that the Ld Trial Court has totally discarded the 
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evidence of the Defence Witness by holding that the said witness had come from 

Vivekanada International School, IP Extension, Delhi and not from National 

Victor Public School, IP Extension, Delhi and, as such, his evidence was held to 

be not relevant to the instant case. Ld Sr Counsel submits that the burden of proof 

is required to be discharged by the accused by preponderance of probability and 

the accused/appellant having discharged the said burden through the DW1, the 

impugned judgment of conviction is liable to be reversed. 

10. Ld Counsel for the Respondent on the other hand relying on the judgment 

of the Hon‟ble Gauhati High Court in Indranil Talukdar reported in 2013 (2) NEJ 

292 , submitted that the evidence of DW 1 was rightly discarded by the Ld Trial 

Court and the burden of rebuttal not having been discharged by the appellant, the 

Ld Trial Court rightly convicted the appellant. 

11.  This Court has given its anxious consideration to the rival submissions. 

In the instant case, the Appellant/accused has admitted his signature on the cheque 

in question but the issuance of the same in favour of the Respondent/complainant 

has been denied. It is the case of the Appellant/accused that he had given signed 

cheques to one  Sri K C Gupta who was his business associate in Sona Business 

Pvt Ltd and when differences cropped up between them, Sri K C Gupta connived 

with the Respondent to institute a false claim. In support of his contention, the 

Appellant summoned the Cheque Book Issuance Register of The Nainital Bank 

Ltd, IP Extension Branch, Delhi to prove that the cheque book containing the 

Cheque bearing Nos. 978341 to 978360 was in fact issued to A.K.Sharma on 

4.9.2004 in respect of Account No.3387 to establish that the appellant could not 

have issued the cheque on 13.8.2004 to the respondent.   

12. As indicated hereinbefore, argument of the Ld Counsel for the respondent 

to the effect that DW 1 having come from Vivekananda International School IP 

Extension Branch, Delhi-92 and not from National Victor Public School IP 

Extension Branch, Delhi-92 and hence the evidence of DW 1 has no bearing in the 

instant case and ought to be totally discarded found favourable response and in the 

impugned judgment the said evidence was in fact totally discarded and not taken 

into consideration at all.  

13. Learned Sr Counsel appearing for the appellant while assailing the 

judgment impugned has strenuously argued that the defence plea before the Ld 

trial Court to the effect that the appellant could not have issued the cheque to the 
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Respondent/complainant on 13.8.2004 when the relevant cheque book itself was 

issued to the appellant on 4.9.2004 was not even considered by the Ld trial Court. 

Moreover the Ld Trial Court erroneously held that the appellant/accused “did not 

examine himself or any other person as defence witness to prove his said plea, 

hence it is apparent that the accused intentionally avoided to appear before the 

Court as defence witness because he might himself depose some infavourable 

evidence against him.” Ld Sr Counsel submits that having held thus, the Ld trial 

Court drew adverse presumption u/s 114 (g) of the Indian Evidence Act, 

disbelieved and rejected the probability of the defence plea. 

14. The defence evidence was totally discarded by the Ld Trial Court on the 

ground that the Bank official had come from a branch other than the one in which 

the Appellant/accused had his account and, as such, the evidence was not of any 

value.  

15. Scrutiny of the records reveal that Summon dated 22.6.2006 was issued in 

the name of “The Manager or his deputed officer, The Nainital Bank Limited, 

Branch National Victor Public School I.P. Extension, Patperganj, Delhi-92. In 

response to the said summons DW 1 appeared before the Ld Trial Court along 

with records of Cheque Issuance Register and categorically stated that the cheque 

book bearing Nos. 978341 to 978360 in respect of Account No.3387was issued to 

A.K.Sharma on 4.9.2014.  

16. The very fact that pursuant to the summons so addressed, DW 1 appeared 

with the relevant records, itself shows the futility of the doubt sought to be raised 

by the Respondent/complainant that IP Extension Branch from which DW 1 had 

come was not the same IP Extension Branch, of which cheque was issued by the 

appellant/accused. This is further fortified by the complaint petition and the 

evidence on affidavits filed by the Respondent/complainant where the branch of 

The Nainital Bank Ltd has been described as IP Extension Branch and thereafter 

the address is written.  

17. This Court is not inclined to accept the submission of the Ld Counsel for 

the Respondent to the effect that the Appellant may have held accounts in different 

branches of the Nainital Bank Ltd and that DW 1 was not carrying the records of 

the Branch, of which, cheque was issued by the Appellant. In the considered 

opinion of this Court, it would be stretching it too far to say that the Appellant had 

(i) the same account number being Account No.3387 in two separate branches of 
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the same bank and (ii) that he was issued two separate cheque books by two 

different branches of the same bank containing same cheque leafs bearing same 

serial numbers 978341 to 978360. Issuance of cheque leafs bearing same serial 

numbers by different branches of the same bank is unheard of in Banking business. 

18. That Court‟s summons were duly served and DW 1 was deputed by the 

Bank Manager of IP Extension Branch to appear with the relevant records as 

reflected in the summons and depose before the Court goes to show that the name 

of the branch is in fact IP Extension Branch, Delhi. What follows is that the 

cheque No. 978342 was issued by the Appellant from his Account No.3387 held 

by the Appellant in IP Extension Branch of The Nainital Bank Ltd. Over a period 

of time whether the premises of the said branch was shifted from near the National 

Public School to near the Vivekananda International Public School is of no 

relevance. 

19. Again, in cross examination of DW 1, doubt as to the true identity of the 

Appellant/accused was sought to be raised but the same was negated, in as much 

as, DW 1 categorically stated that A K Sharma to whom the cheque book was 

issued on 4.9.2006 and Arun Sharma the signatory of the cheque in question is one 

and the same person. It is pertinent to mention herein that the appellant‟s signature 

on the relevant extract of the Cheque Book Receipt register (Ext B), the cheque 

No. 978342 dated 13.10.2004 (Ext 1) and the specimen signature form (Ext 8), 

appears as “Arun Kumar”. 

20. Coupled with the aforesaid, inconsistencies are seen in the evidence of 

both the witnesses of the Respondent/complainant. Whereas, in cross examination,  

PW 1 stated that the loan was given by him and the cheque was handed over to 

him by the Appellant, PW 2 stated that the loan was given by PW2 and the cheque 

was handed over by the Appellant to PW 2. Further while PW 1 in his cross 

examination has stated that he did not know as to before whom the details in the 

cheque in question were filled up, PW 2 has stated that the same was filled up 

before him on the date of issuance itself. 

21. Another important aspect is that the Respondent/complainant failed to 

mention in the complaint petition the date on which the alleged loan of Rs. 2 lakh 

was demanded by the Appellant/accused and advanced by the Respondent. If the 

cheque was issued towards repayment of loan it is beyond comprehension as to 

why the complaint was lodged without specifying the date on which the amount of 
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loan was advanced. That the Respondent/complainant chose to remain blissfully 

silent about this crucial aspect in the complaint, itself raises a doubt as to the 

version of the Respondent/complainant. Thus the contention of the 

Appellant/accused that he had no legally enforceable liability towards the  

Respondent/complainant and that he could not have issued the cheque in question 

on 13.8.2004 as the cheque book containing the said cheque leaf was issued to him 

only on 4.9.2004 seems to be probable.  

22. This Court is aware of the settled position of law as to the presumption 

that the issue of a cheque is for consideration as envisaged in sections 118 and 139 

of the Negotiable Instruments Act. It is equally settled that the said presumption is, 

however rebuttable in nature. In a catena of judgments, the Hon‟ble Supreme 

Court has held that the “standard of proof required for rebutting any such 

presumption is not as high as that required of the prosecution. So long as the 

accused can make his version reasonably probable, the burden of rebutting the 

presumption would stand discharged.” 

23. Assessed from the said yardstick and in view of the discussion 

hereinbefore, it follows that the Appellant in the instant case has been able to 

successfully rebut the presumption. On the other hand, this Court is of the 

considered view that the Respondent /complainant has miserably failed to establish 

his case beyond reasonable doubt.  

24. Perusal of the impugned judgment shows that the Ld Trial Court has 

drawn adverse presumption against the Appellant u/s 114 (g) of the Indian 

Evidence Act for not having stood on the dock himself. The latter, in the 

considered view of this Court, is also not in consonance with the settled position of 

law in such cases where it is not necessary for the accused to step into the witness 

box to discharge the burden of proof in such cases. Hence the decision of the 

Appellant not to stand in the dock, could not have been held against him in the 

instant case. 

25. The judgment of the Hon‟ble Gauhati High Court in Indranil (Supra) 

relied upon by the Ld Counsel for the respondent, in the considered view of this 

Court is of no assistance to the respondent, in as much as, in the said case the 

Hon‟ble High Court was pleased to come to the finding that the revision petitioner 

before the Hon‟ble Court had not been able to discharge the burden that the cheque 

was not issued against any legally enforceable debt or liability and hence the 
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Hon‟ble High Court rejected the revision petition.   

26. In the result, this appeal is allowed. The impugned judgment dated 

24.9.2007 passed by the Court of Learned Judicial Magistrate, First Class, Tezpur 

in C.R. Case No. 18 of 2005 is hereby set aside. The Appellant/accused, Sri Arun 

Kr. Sharma is acquitted of the charge u/s 138 of the N.I.Act, 1881 and set at 

liberty. 

27. The bail bond executed by the Appellant/accused and his surety before 

the Trial Court stands extended for another six months u/s 437A CrPC. 

28. Let the case record of C.R. Case No. 18 of 2005 be sent back forthwith to 

the Court of Learned Judicial Magistrate, First Class, Tezpur along with a copy of 

this judgment. 

 Given under my hand and seal of this Court on this the 28
th

 day of 

February, 2014. 

      Additional Sessions Judge No. 2, 

                        Sonitpur, Tezpur. 


